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BEFORE THE
I LLI NO S COMMERCE COWM SSI ON
IN THE MATTER CF: )
)
MARK ZAAR, )
)
% ) No. 01-0406
)
COVMWWONWEALTH EDI SON COVPANY )
and I LLINO S BELL TELEPHONE )
COVPANY, )
)
Conplaint as to relocating an )
existing utility pole in 33546 )
N. Lake Shore, Gages Lake, )
Illinois. )
Chicago, Illinois
July 23, 2001
Met pursuant to notice at 10:00 a. m
BEFCRE:

MR. JOHN RILEY, Adm nistrative Law Judge.

APPEARANCES:

MR MARK ZAAR,

33546 North Lakeshore,

Gages Lake, Illinois 60030,
appeared pro se, telephonically;
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FOLEY & LARDNER, by

MR WALTER C. HAZLITT, JR,

70 West Madison Street,

Chicago, Illinois 60602,
appeared for Commonweal t h Edi son Conpany,
t el ephoni cal |l y;

MR JAMES HUTTENHOVER,
225 West Randol ph Street,
Chicago, Illinois 60606,
appeared for Anmeritech, tel ephonically.

SULLI VAN REPORTI NG COVPANY, by
Teresann B. Gorgi, CSR
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JUDGE RILEY: Pursuant to the direction of the
Il'linois Commerce Conmi ssion, | now call Docket
No. 01-0406. This is a conplaint by M. Mrk Zaar
agai nst Commonweal t h Edi son and Ameritech with
regard to the relocation of an existing utility pole
in Gages Lake, Illinois.

W just had someone join us, didn't
we?

MR. JACOBS: Yes. Bob Jacobs from ConEd j ust
j oi ned.

JUDGE RILEY: kay. Thank you, M. Jacobs.

Beginning with M. Hazlitt from
Fol ey & Lardner, would you enter an appearance for
the record, please.

MR HAZLITT: Sure. Valter Hazlitt,
H-a-z-1-i-t-t, Foley & Lardner, 70 West WMadi son
Street, Chicago, Illinois 60602, for Conmonwealth
Edi son. And Robert Jacobs has just joined us from
Contd.

JUDGE RILEY: kay. Thank you.

And M. Huttenhower?

MR HUTTENHOWER:  Ji m Hutt enhower,
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H-u-t-t-e-n-h-o-we-r, fromAmeritech, 225 West
Randol ph Street, Suite 25D, Chicago 60606.

JUDGE RI LEY: Thank you.

And M. Zaar, you're still proceeding
wi thout an attorney, is that correct?

MR ZAAR  That's correct.

JUDGE RILEY: Al right.

This is another status session in this
matter, the third one that we have had. And as |
recall fromour last status there was -- it seened
to ne there had been some progress toward resol ving
this without a hearing, aml correct in ny
assunption? I'll begin with you, M. Zaar.

MR ZAAR. Fromthe last meeting | thought there
was a lot of progress. |I'mjust trying to get it in
witing and that's all I"'mwaiting for. | think I
made one sentence change to what was on Aneritech's
paperwork and sent thema copy of it back along with
my check.

I think, according to Ji mHuttenhower,
that everything was okay on there. And I don't know

if that's correct or not, Jim
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JUDGE RILEY: Well, let's ask M. Huttenhower.
VWhat's your assessnent ?

MR HUTTENHONER Well, at the | ast status
M. Zaar had asked whether Anmeritech could bill him
in a certain way, sort of not to exceed quotation
and we were able to do that and prepared, you know,
like a revised contract, and that's the paperwork
that M. Zaar was referring to a noment ago.

And | think, fromour end, everything
is set to go. As a general matter, | think, Edison
goes first on these jobs, you know, with their work.
And so | assune once they're ready to go then we can
go, as well.

JUDGE RILEY: Edison, does that sound correct to
you?

MR HAZLITT: | don't know the exact order.
I"lIl have to defer to M. Jacobs on that. But I
know t hat we've been in touch and Conkd and
Ameritech has been coordinating their efforts. CQur
position has al ways been, we're ready to go for the
contract that M. Zaar has signed.

JUDGE RILEY: Ckay.
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MR. JACOBS: Yeah, that is nornmally the case
that we set the new pole, transfer our equipnment and
then the tel ephone conpany will cone back at a | ater
time and transfer their equi prment.

JUDGE RILEY: Then, what are we waiting for
right now? Wat is the next step?

MR ZAAR | think the next step, as far as I'm
concerned is, | got a contract fromConEd and all's
I wanted changed in the contract was, they had a
sentence that said | would still be liable for
charges incurred by Ameritech for noving their
equi prent and t he pol e.

And as per our |ast neeting, | thought
we had established that ConEd was in charge of
moving the pole. And | did since agree to pay
Areritech to renove the pol e because they woul dn't
allownme to do it even though they thought
previously I would be able to. They wouldn't give
me a figure on exactly what it cost to renove the
pole. It would still be included under that $2, 000
cap. She told ne it would be |l ess than $200 in

costs. Cheri Giffith, your admnistrator, told ne
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that. So | just said, You know what, |'m not going
to fight about it anynore, okay, you guys can renove
the pol e.

ConEd' s statenent |eaves it open for
Areritech to bill me a portion of the cost to noving
the pole. And | spoke with Walter Hazlitt in about
getting that changed and we were just |ooking for
some kind of a different description that works for
that, and we hadn't made any progress on that.
That's what | was waiting to hear about |ast week.

JUDGE RILEY: That brings me back to ny original
question is, what is the next nove in this matter?
How do we --

MR ZAAR | need the docunent from ConEd.

MR HAZLITT: What M. Zaar is referring to, we
have the contract which states the price and the
scope of the work. What M. Zaar is referring tois
an agreenent regarding this proceedi ng and resol vi ng
the issues that exist between us and |'ve been in
touch with himin that regard.

JUDGE RILEY: M. Hazlitt, was that you just

now?
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MR HAZLITT: Yes, it was.

JUDGE RILEY: Gkay. The Court Reporter is
havi ng troubl e identifying the voices.

I's there something forthcomng from
ConEd to M. Zaar? |Is there going to be an exchange
of paperwork, again or.

MR HAZLITT: There's going to be an agreenent
to resolve our position in this proceeding. | can
send that out to himtoday.

MR ZAAR  So what we've discussed -- this is
Mark Zaar, sorry.

So what we've discussed is, ConEd is
going to renove the pole, nove all their equipnent,
refasten it to the street or whatever they do to it
and straighten it out. And Aneritech is going to be
responsi bl e for noving their equipnment, the cable
line and cutting down the old pole. And in plain
English, is that what we've cone to as an agreenent?

MR, HUTTENHOWNER: | think that's right. This is
Ji m Hut t enhower .

MR ZAAR  Because where we stand nowis |'ve

signed Aneritech's contract with that stipulation
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that | added. And fromwhat | understand they've
accepted that, and I don't know if |I'm speaking for
you or not in that matter. And |'ve sent thema
check and a faxed copy of the check, which they
shoul d have in their possession
ConEd, you know, I'mwlling to

rel ease themfromthis. I'mwlling to put the
whol e thing to bed. What | wanted as clearly
defined as possible as to who's doi ng what because
what ever ConkEd isn't doing, I'"'mgoing to be liable
up to a point with Aneritech. And that's all | was
trying to get clarified. And it was only one
sentence, | think, that really needed to be changed
and one paragraph, to r el ease you guys. And I
didn't know if there was a problemw th that because
I hadn't heard back from you

JUDGE RILEY: M. Huttenhower, is there going to
be sone kind of an anended docunent given to
M. Zaar from Aneritech?

MR HUTTENHOANER: No -- | nean, we signed -- or
rather he signed -- we did an amended work order and

he signed that and sent us a check, and as far as
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know, we're ready to go on the project at the
appropriate point, you know, | guess after Edison
finishes his work -- its work.

| got the sense fromwhat M. Zaar
just said that he m ght be | ooking for sonething
revi sed from Edi son, but | --

MR, ZAAR  Yeah, that is what I'm/looking for
I"'msorry | didn't make it clear. |'mlooking just
for the release formfrom Edison. And the only
sentence that needed to be changed is one saying
that Commonweal t h Edi son was going to be responsible
for noving the pole, putting a new pole in and the
cost associated with it. Because the way they had
it phrased, it still leaves it open for Aneritech to
bill nme for relocating the pole, as well.

MR JACOBS: This is Bob Jacobs --

MR HAZLITT: Walter Hazlitt.

My understanding is that while
M. Jacobs, you can correct me if I'mwong, we're
not charging you for the pole, Aneritech may have a
portion of its cost involved in buying into the

pol e.
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MR. ZAAR: That's been an argunent about since
t he begi nni ng.

MR HAZLITT: And that's somet hi ng ConEd doesn't
have any control over.

MR ZAAR | understand that, but | have a
contract with ConkEd to nove the pole. And despite
all the previous agreenents and di s cussions we've
had, you're now saying that Ameritech may still bill
me a portion of what you guys charged to put up that
new pol e.

MR JACOBS: This is Bob Jacobs from ConEd .

Earlier I think -- just so the record
is clear, M. Zaar, | believe said that Conkd woul d
renove the pole. ConEd will install the new pol e,

Areritech will renmove the old pole, just so that's
cl ear.

MR ZAAR. Right, I"'msorry if I --

MR JACOBS: Wien we send the initial bill to
M. Zaar, we billed himfor a new pole and things
like that. The revised charges, when we got this
down to the $1800 armount, we're actually not billing

M. Zaar any charges for the pole. Al we're
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billing with that $1800 is actually transferring our
equi pnent .

Now, we are going to put a new pole in
in the course of our work here, but we are not
chargi ng himfor the new pole.

MR ZAAR. (kay, is Aneritech charging ne for
t he new pol e?

JUDGE RILEY: M. Huttenhower?

MR HUTTENHOAER: My under st andi ng, as we've
tal ked before, is that since -- in any of these, you
know, joint pole situations, in part Aneritech --
you know, Edison is doing sone work for Ameritech --
or that benefits Ameritech, i.e., putting up a new
pol e that, you know, we can hang our stuff on, and
we' re doing work that benefits Edison, that is,
taki ng down an old pole that they had their stuff
on. And that the conpanies, as a general matter,
cross-bill each other sort of a nom nal amount, you
know, based on the fact that, you know, one is doing
work for the other.

It is ny understanding that the work

we're doing for M. Zaar -- or, you know, the
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estimte and what we're charging M. Zaar, may
i ncl ude one-half -- you know, what we would have to
pay Edison for, you know, putting up a new pole,
which | guess on top of their cost of putting up a
pol e.

MR ZAAR  So, really, that whol e i ssue never
got resolved even though we thought it did |ast
week.

Like, what | said to Conkd, WII| you
foll ow and abide with your contract and rel ocate
that pol e regardless of how Ameritech proceeds?

They said, Yes. And now what they're saying is,
they're going to do it but only if | pay half to you
guys. And that is not what was di scussed at the
|l ast neeting and | don't think that we can stretch
it in any way and say that that's what was agreed on
by me.

MR JACOBS: This is Bob Jacobs.

From our position -- you know, our
position has not changed on this. You know, we
agreed to do that work for 1800 and -- forgive ne on

the dollars, 1894, | think, or 1849, we agreed to do
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it for that anount. And like | said, we are not
chargi ng you for a pole.

MR ZAAR. | understand that. But now what your
attorney is telling me is that with the revision
they sent ne is that | have to -- the only way to
rel ease everybody fromthis matter, is to sign off
saying that I'm not done paying for it.

Let me just ask this question bluntly
one nore time. Pretend that | released Conkd from
this proceeding right now, will you guys go ahead
put a new pole in, nove all your equipnment on it so
I can get power to my house?

MR JACOBS: Yes, we will.

MR ZAAR. And that would inply that | have no
agreenment, whatsoever, with Amreritech?

MR HAZLITT: | don't think we can comrent on
what agreenment that you would have with Ameritech

JUDGE RILEY: | don't know -- |I'mnot sure even
what that means.

MR ZAAR. What I'mtrying to understand is, I'm
still back to where | was where |'m payi ng both

sides to nove this pole even though |I have an
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agreenment with ConEd to relocate the pol e. And
ConEd is claimng now that they' re not even charging
me to nmove the pole, but 1'mgoing to have to pay
Areritech to do part of it. |Is that where we're at?

MR HUTTENHOMER Well, if Aneritech has to pay
ConEd because they're putting up a new pol e that
we're using, that's an actual cost to Ameritech
regardl ess of whatever agreenment you mght have with
Edi son or how they m ght be charging you

MR ZAAR | can totally appreciate that that's
the cost to Aneritech, but that goes back to the
crust of ny argunent that | have an agreenment with
ConEd, whi ch enconpasses noving this pole. It
doesn't say, Relocate our portion of the pole. And
we're back -- 1 don't understand how Contd coul d
actually nove that pole under the agreenment they
currently have because they're not willing to do it
now.

JUDGE RILEY: | thought Contd was willing to do
it now That they've been paid --

MR ZAAR. Only if | pay Ameritech half of what

their actual costs are to nove it, is that correct?
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MR HAZLITT: W' re not commenting on what you
need to pay Ameritech. Al we're saying is that we
don't know what Ameritech is charging. And that you
shoul d be aware that there are charges that may, you
know, involve Amreritech relocating their equipnent.

MR. ZAAR: | have no probl em paying for
Areritech to relocate their equipnent. 1 have no
probl em paying for themto relocate the cable TV
line. | have no problempaying for themto renove
the pole, even though | was told originally I could
pay themthat other way. | do have a probl em paying
themto relocate that pole. And that's all I'm
| ooking for in the agreement from ConEd, is that you
guys are bearing the cost of noving and putting a
new pole in. That's how | understood our
di scussi ons from previ ous neeti ngs.

JUDGE RILEY: |'mnot even certain we're tal king
about the sanme thing here. Wat additional cost is
going to be involved? You' ve already paid
Commonweal t h Edi son $1894 and they' ve agreed to do
their portion of the work for that noney, is that

correct?
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MR HAZLITT: Correct.

JUDGE RILEY: Al right.

Now, M. Zaar, what other cost is
going to be invol ved?

MR ZAAR.  Aneritech, still under the agreenent
that ConEd has sent me, has the right to bill ne for
their costs associated with noving the pole, not
movi ng their equi pment.

JUDGE RILEY: Now that's Ameritech has the right
to bill you.

MR ZAAR. Right. Wich inplies ConEd has not
fully billed ne.

JUDCGE RILEY: Wy does that inply that ConEd has
not fully billed you?

MR, ZAAR  Because they're expecting half of the
cost to be paid by ne through Aneritech

MR, JACOBS: You know, to be honest with you
sir, you know, we really are not concerned with how
much noney you pay Aneritech

MR ZAAR |I'mnot concerned with that, either
And | understand you're not concerned with the

actual anount.
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MR JACOBS: Right.

MR ZAAR. |'mjust concerned with what it's
for. I"mwlling to pay Areritech to nove their
equi pment, the cable line, and renove the old pole.
I just want -- that's all I'm-- that's what the
di scussion was. |'mpaying ConkEd to put a new pole
in. |1'mpaying ConEd to nove their equipnent. |'m
payi ng Aneritech to nove their equipnment. |'m
payi ng Aneritech to nove the cable line. 1'm paying
Areritech to take down the old pole. And that
was -- as far as | renenber and understood, that was
the agreenent at the |ast neeting.

JUDGE RILEY: Then, M. Zaar, the problemthen
is that you thi nk there's going to be an additiona
charge of sone ki nd?

MR ZAAR  Aneritech, in their actual cost, are
going to include the fact that they're paying for a
portion of the new pole, is what's going to be
included in Aneritech's actual cost basis to ne.

JUDGE RILEY: And this is over and above an
anount that's been agreed upon?

MR. ZAAR.  You see the anmount that's been agreed
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upon is a not to exceed nunber of $2,000.

JUDGE RILEY: And you're saying that Aneritech's
costs are going to exceed $2,000?

MR ZAAR. No, no. Wat |I'msaying is that not
to exceed $2,000 was to include noving the cable
line, moving the phone line, and renoving the old
pole. But that's not really what's included in that
not to exceed nunber. What's included nowis also
what ever Conkd decides to bill Aneritech for the new
pol e.

JUDGE RILEY: And that cost you think is going

to passed along to you?

MR ZAAR | know it is fromwhat they' ve just
explained to ne. |Is that incorrect?
MR HUTTENHOAER: | think if we're billed by

Edi son, you know, our half of that pole, and that's
a legitimate cost that Ameritech's incurring to do
this job, and it would be part of t he up to $2, 000
not to exceed cost.

MR HAZLITT: That's how | understand it.

JUDGE RILEY: |'mnot 100 percent sure,

M. Huttenhower just exactly how you described that.
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Is that cost going to be within the
not to exceed $2,0007?

MR, HUTTENHONER: At nobst Mr. Zaar is going to
pay $2,000, whether it costs us $7,000. That's
correct.

JUDGE RILEY: M. Zaar, what conplaint do you
have with regard to that?

MR ZAAR. M conplaint is the division of
| abor. Because if -- on the other flip side, if
Areritech only has $1,000 in cost in this, I'monly
payi ng $1,000. The division of |abor, as we've
described it in the previous hearing, and | don't
have a copy of the transcript, but again, was that
ConEd is in charge of taking that pole, noving it,
equi pment, nmoving it. ConEd' s done.

Amreritech takes their equipnment, noves
it onto the new pole. Takes the cable Iine, noves
it onto the new pole and renmoves the old pole. And
those are the costs that |I'm supposed to be billed
fromAneritech for and that falls under the cap

My contention in the whol e thing has

been that there isn't $2,000 in work in doing that.
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There may well be, which I"'mfully prepared to pay
if that's the only place those costs are incurred.

I just don't want to pay costs incurred associated
with a new pole to Ameritech after ConEd has billed
Anmeritech, because |'ve already had an agreemnent
with ConEd to put a new pole in. That's all I'm
trying to avoid.

MR, JACOBS: You had an agreenent with ConEd to
do ConEd's portion of the work. Now, originally our
charges were in excess of $3,000. You know, we
el ected, you know, in the interest of getting this
done and in working with our custoner, to reduce
t hose charges substantially to $1894, and we did
that. W sent you a contract. You agreed to that.
And we stand ready to nove forward with our portion
of the work, you know, to do that.

Now, on every pole that the phone
conmpany and ConEd are on, it's a joint pole.
Whenever any work is done as far as installing a new
pole, renoving an old pole, there's a cost -sharing
that goes on between the two conpani es because we're

both on that pole.
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But, you know, in this case we are not
chargi ng you anything to install our portion of t he
pol e or renove our portion of the pole. There are
no pol e charges in our charges to you. And that's
what, you know, we as ConEd can speak to.

MR ZAAR Right, but you and ConEd does not
claimthat you're not billing Aneritech to put that
new pol e in.

MR JACOBS: M. Zaar, on every joint pole
there's a billing that will go back and forth
bet ween ConEd, on this pole as well as any of the
ot her, probably, hundreds of thousands of poles that
we are in joint with Anreritech on

Typically, we would inst all a pole.
Typically, they would renove the pole. Typically,
they would pay us half -- reinburse us for half of
installing a new pole and we woul d rei nburse them
hal f of removing an old pole. And that's done
across the systemw th hundreds of thousands of
pol es.

MR ZAAR. | can appreciate the way it's done.

I"mnot questioning it.
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Wth our agreement |ast week -- what
I'"masking you is how -- pretend that ne and
Amreritech never canme to any kind of a conclusion
okay, we're still at each other's throats and we're
not goi ng anywhere. How would you guys possibly
proceed with putting your new pole in and putting
your equi pnent on it and noving that, how is that
possible, if Aneritech is still billing me for your
portion of the work?

MR. JACOBS: And here, again, we at ConEd do not
know what Aneritech is billing you for or not
billing you?

MR, ZAAR. Pretend that their not -- pretend
that 1'mgoing to dispute this further with
Areritech. How would it be possible for you guys to
proceed with your work?

JUDGE RILEY: Wuld ConEd just go ahead with
their portion of the work?

MR JACOBS: Normally, what we would do is we
woul d wait until we have a signed agreenent, joint
wor k agreenent between the two conpanies. |

under st and that agreenment has been signed and it is
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on the way to our conpany. You know, | would
suppose that if we couldn't resolve the joint work

i ssues, we would probably proceed anyway. But , you
know, we would lIike to have those joint work
agreenment issues resolved first. And ny
understanding is that it has been resolved and a
joint work agreement is on its way to our conpany
and then we will proceed with the work.

JUDGE RILEY: So ConEd is going to go ahead,
under any circunstances, once they get the joint
agreenment signed, is that correct?

MR JACOBS: That's correct.

MR ZAAR. But they're not going to sign it if
there's this problemabout they're going to back
bill Ameritech which cones back to ne. So in
reality, ConEd is billing ne through Aneritech

MR HAZLITT: Well, obviously, we cannot speak
to whatever Aneritech is or isn't billing you for

MR ZAAR:. My question is, ConEd has a probl em
in their rel ease agreenment with putting down the
fact that Ameritech will only bill me for noving

their equi pnent, the cable, and renoving the old
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pole, that is a problemon ConEd's part right now
MR HAZLITT: Wwell, first of all, you're

speaking to a proposed settlenent agreenent and not

the original contract. So I don't know what the

appropri at eness of tal king about a proposed

settl ement agreenent is in this context.

Secondly, all that was neant to do was
to reflect the other possible charges, which we
cannot speak to on the part of Aneritech

JUDGE RILEY: In other words, Conkd has no
control over Aneritech passing that cost along to
you, that's what they're saying.

MR HAZLITT: Exactly.

MR, ZAAR Except for the fact that ConEd is the
one that's sending that bill to Aneritech

JUDGE RILEY: But that's -- fromny
under st andi ng from what has just been described by
M. Jacobs, this is done in the routine and ordi nary
cour se of business on hundreds, if not thousands of
transactions. It seens to me what you want is it to
be suspended in your particul ar circunstance.

MR ZAAR. No, what | want themto do is to
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rel ocate the pole as per their contract.

JUDGE RILEY: They're going to do that.

MR ZAAR. But they're not, because there are
going to be additional costs. |If Aneritech does
nothing with that other pole, ConEd is going to put
the new pole in, charge me the $1894. They're going
to send Aneritech a bill for sone undiscl osed anount
for that new pole. And Aneritech is going to bil
me for that new pol e regardl ess of what other work
they' re doing on the ol d one.

JUDGE RILEY: M. Huttenhower, let nme cone back
to you with regard to that. 1Is the Complainant's
assessnment correct that Aneritech woul d pass that
cost along, or again is that going to be under that
$2,000 limitation?

VMR HUTTENHONER: Well, the nost M. Zaar is
paying is $2,000. That would include if Edison
charges us X anmpbunt of noney for our half of the new
pole. That is a legitimte charge that we are
incurring for this job al ong wi th whatever charges,
you know, to nove wires and to renove the pole.

JUDGE RILEY: Well, let's forget about the
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movi ng of the pole.
M. Zaar, it seens to me that you've
gotten everything that you ve asked for here.

MR. ZAAR. The only thing that | haven't gotten
is, if we |look at the transcripts fromthe |ast
meeting, | can guarantee you that the understanding
was, ConEd was going to nove the pole, nove the
wires, and their equi pnent associated with the
el ectric service regardl ess of what Ameritech did.

Now, when they send ne the settl enment
agreenment, they want nme to sign off saying that |I'm
going to be billed additional costs by Aneritech
associ ated with renmoving and repl aci ng that pole.

JUDGE RILEY: But didn't | just understand
M. Huttenhower to say that regardl ess of whether or
not that cost is passed along to you it's stil
going to be underneath that $2,000?

MR ZAAR | agree. But ny contention is that
fromthe beginning that if Conkd's work and their
agreenment included noving that pole, that there
wasn't $2,000 of work for Ameritech to do. I have a

not to exceed nunber of $2,000. And that not to
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exceed nunber was to include the cost associ ated
with nmoving the wires, the cable, and renoving the
old pole, which I just agreed to this week.
Not hi ng associ ated with what Conkd was

going to bill themrelated to the new pol e. That' s
somet hing that came up, and in ny opinion, was
flipped in, because | think if we |ook at the
transcript fromthe last neeting, that is not at al
what was agreed on

JUDGE RILEY: So what you're saying is that that
addi tional cost that ConEd is going to pass along to
Amreritech and Aneritech is going to pass along to
you is sinply going to r aise the figure higher under
that $2,000, whereas --

MR ZAAR  Sure.

JUDGE RILEY: ~-- if only $1,000 of work was
originally going to be done, this could raise it up
to 15, 1600 you're saying.

MR, ZAAR.  Yeah. Nobody has given nme any kind

of breakdown as to what a new pole costs. |[|'ve
gotten no breakdowns on any single item | nean, if
we're arguing over $100, |'mwasting everybody's
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time. But it's not nmy fault because |'ve never been
gi ven any nunbers, any costs, anything to make any
sense out of where the actual cost has been
incurred. So ny only way of protecting nyself is
defining each person's job.

JUDGE RILEY: Well, I'mnot sure where we go
fromhere. | think that both of the conpani es have
gone a |l ong way toward accommodati ng you.

MR ZAAR. |'mnot saying they haven't. [|I'm
just saying, the last neeting that we had they
acconmpdat ed ne and they agreed to do these things.
And now in Page 3 at the bottom of the paragraph it
says -- there's one little sentence that |eaves the
door wide open for Ameritech to still bill ne to
move the pole.

JUDGE RILEY: And Aneritech, is that a policy
that can't be waived or won't be wai ved?

MR HUTTENHOAER: Well, it's a lot easier for ny
busi ness people to say, okay we had, you know, an
X percentage markup for doing our work. W can nake
that go away to get the cost down to M. Zaar. |It's

alot different thing when they're witing a check
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for the cost of this new pole to Edison and | say,
Ch, yeah, nmake that go away, too. That's an actual
expense that we would be having in this situation.

JUDGE RILEY: Well --

MR HAZLITT: Can | ask how rmuch that ac tual
expense is?

JUDGE RILEY: Is that M. Hazlitt?

MR HAZLITT: Yes.

JUDGE RI LEY: Ckay.

MR HUTTENHOWNER: Well, | think you' re aware of
what it is, as well, since it's set by the overall
joint work agreenment between the two conpani es.

JUDGE RILEY: M. Hazlitt, you want to know what
the figure is, don't you?

MR HAZLITT: | think so.

JUDGE RILEY: Wat's the figure?

MR HUTTENHONER ['mnot -- | don't know this
contract to know what kind of propriety connections
are init to say whether | should reveal what it is
or not. | don't know, M. Jacobs, you're probably
much nore famliar with the contract than I am |

just don't know if there's any proprietary
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confidentiality restrictions in it.

MR JACOBS: And to be honest with you I don't,
either. | mean, | think we can deal in approximte
nunbers. | think the approxi mate cost of a pole
this size is about $900.

MR, HUTTENHONER: And so my understanding is
that that gets split between the two conpani es.

MR, JACOBS: That's ny understanding as well,
right.

JUDGE RILEY: So you're saying that the
Conpl ai nant may end up with an addit i onal $4507?

MR JACOBS: No, not an additional one at all
not fromthe way | understand his agreenent with
Aneritech.

MR, HUTTENHONER: And ConEd is not charging him
for our portion of that.

MR JACOBS: Right.

MR ZAAR. But ConkEd is truly not bearing the
cost of relocating this pole. After all this round
and round we're back to, you're paying for half the
pole to Conkd, you're paying for half the pole to

Areritech. |Is that basically where we stand after a
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nont h?

MR JACOBS: | think basically where we stand
after a nmonth is that we've reduced our charges to
you about $1400.

MR. ZAAR | agree. But what |'msaying is, the
| ast neeting what you told nme was going to be done
is inmpossible, because there is no joint work
agreement. And | laid it out on the table saying,

If this happens, can we proceed w thout Ameritech?
And the real answer is, we cannot.

MR JACOBS: And the real answer that | told you
before, | mean -- and ny understanding is t hat the
joint work agreement is forthcomng to us now It
has been signed. | don't have it in ny fingers,
yet. But | told you before and I'll stand behind
this, you know, we will do our portion of the work
as we contracted with you to do.

MR ZAAR. But if it's barely -- it's inpossible
for you to put up half of a pole.

MR JACOBS: No, we're going to put up the whole
pole. And if we have to eat the other half of it,

then we'll eat it. But we're going to do our work
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as we prom sed we woul d.

MR ZAAR. That's all I'masking. R ght nowif
that happens, we're done. That's all |'m asking.
Because ny understanding fromthe beginning of this

was, the cost to nove the pole was included in that

$1894, not half of it, not all of it. |If we can do
that, I"Il still stick with ny agreenent to
Areritech. [I'Il sign off on everything. That's al

I was asking for was clarification regarding that,
and we can make it go away now.

MR HAZLITT: But then, what are you objecting
to?

MR ZAAR I'mnot. Al's | want to do is not
pay Aneritech to nove that pole. | agreed that
we, at an additional cost of a couple hundred
dollars to me, that | could have paid Areritech to
renove the old pole, which | didn't expect to have
todo. Al I'msayingis, | don't want to pay
Areritech to put the new one in.

MR JACOBS: But sir, all you would have been
paying us initially, was half the cost of installing

t he pol e anyway.
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MR ZAAR  Then the contract needs to be witten
more carefully not say "relocate pole.” That's all
I"msaying is, if | don't proceed with Aneritech
you guys -- if you nove that pole, you' re going to
eat half of it because they have no joint work
agreenment with you.

JUDGE RILEY: | thought --

MR JACOBS: That's right. R ght.

MR ZAAR To ne -- | nean, | don't even want
Aneritech's service. |1'mnot even worried about
that right now If that's what it takes to save ne
$500 to not agree with Ameritech, you -- then, let's
do that.

["mjust saying, it seens ridicul ous
to nake that be the only way that it works out, but
if that's what it has to be -- you know, | can
settle up with you guys, you can do your work, and
can just settle up with Aneritech after you' re done.

That's all I'"mtrying to understand,
is why |'mbeing penalized for trying to get all of
it to go away now.

MR. JACOBS: You're not being penalized. ConEd
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has bent over backwards on this thing to try and
reduce the charges to you. And if we would have
billed you for this pole, we would have billed you
for half the installation cost of the pole and hal f
the installation cost of the renoval and half the
installation of a new anchor and half the
installation of removing the old anchor, that's what
we woul d have billed you for. And, you know, we're
not billing you any pole, anchor, or anything |like
that, related charges

MR ZAAR. But you are billing those charges to
Aneritech.

MR JACOBS: | don't quite understand how t hat
enters the picture, what we're billing Aneritech

JUDGE RILEY: M. Zaar, | nean, whatever --

MR ZAAR It comes back to me. If you should
bill Ameritech, it sweeps right back in ny |ap

JUDGE RILEY: But that's ConEd' s business with
Areritech. | mean, that's the way they do business
and that's the way it is.

MR. ZAAR  The contract that | have it says

rel ocate pole doesn't include relocating the pole,
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that's all 1'msaying. Their cont ract should
clearly state, renove a portion; 50 percent of the
cost of the pole; 50 percent cost of the guide
wires; 50 percent of the cost of renmoving the old
pole. As just a consumer, | have no way of know ng
that fromthe contract you gave ne.

JUDGE RILEY: And this is the contract from
ConEd?

MR. ZAAR. Yeah. It has nothing about half. 1t

has cost to nove their equi pnent.

| mean, | understand where you're
comng from |'msure that this is the way it
always is. It's not what's on that paper.
JUDGE RILEY: | don't know where we go from
here. M. Zaar, | don't know what it is that it's
going to take to satisfy you. | mean, what do you

want these parties to do now?

MR ZAAR VWhat | want ConEd to do is | want
themto put the new pole in the new spot, put their
equi pment on it for $1894.

JUDGE RILEY: | thought they had agreed to do

that. They have repeatedly agreed to do that.
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MR, ZAAR. Then, let them go ahead and do that
for $1894. Because if | agree with Ameritech to let
them proceed with their work, I'mnot only going to
get billed for their work, but I'"malso getting
billed $500 to put in the pole that ConEd says
they're taking care of in their agreenent.

MR. JACOBS: And again, this is a decision that
Amreritech has decided to pass the cost along to you

MR, ZAAR | understand. But if | don't agree
with Aneritech, and I have no agreenment with them
ConEd is willing to put in the new pole.

JUDGE RILEY: You've said repeatedly,

M. Jacobs, that ConEd is going to go ahead with its
portion of the work.

MR JACOBS: W will do that. Now, that's not
the course of action that we normally like to take
because we have joint work agreenents with the
t el ephone conpany. However, we have signed a
contract with you to do our portion of the work. If
we cannot negotiate a joint work agreement will
Amreritech, we will proceed and do our portion of the

work. | stated that at the initial hearing and |'1

118



10

11

12

13

14

15

16

17

18

19

20

21

22

repeat that now

JUDGE RILEY: M. Zaar, it seens to ne that
what ever issues you have, you have with Ameritech
and not wi th Commonweal t h Edi son.

MR. ZAAR. No, ConkEd has not charged nme for
moving -- the counter cost of noving that pole in
their agreement.

JUDGE RILEY: They have not charged you the
entire cost and you're saying that the cost that has
not been charged is --

MR ZAAR |s about $450.

JUDGE RILEY: -- is this anount that they are
going to pass along to Ameritech who's going to pass
it along to you.

MR ZAAR. Correct. And if | have no agreenent
with Aneritech, they have no way of passing it to
me. As M. Jacobs said, they'd be forced to eat it.

JUDGE RILEY: But there is a joint agreenment in
the works, isn't there?

MR, JACOBS: That's ny understanding. Yes.

MR, HUTTENHOAER:  Yeah.

JUDGE RILEY: Okay. And there nost likely will
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be -- is it ny understanding that these joint
agreenments are, again, done in the usual and
ordi nary course of business?

MR HAZLITT: Yes, they are.

JUDGE RILEY: Al right.

MR, ZAAR.  You know what, guys, | can't
afford -- | feel like I've been lied to in the last
meeting. And if you |l ook at those |ast transcripts
and can tell ne, that with a good consci ous, what
you understood or what | misunderstand fromthe | ast
meeting was that I was going to pay Areritech to

move half that pole, after you reread those

transcripts, | will be nore than happy to pay it. |
want you both to read those, that's all | ask. 'l
pay the full anmount. | want you to both read the

| ast one, both of the attorneys, and see if there's
anyway fromthe |ast neeting that | m sunderstand
that 1'mstill paying Areritech to nove half of that
pol e.

JUDGE RILEY: Ckay.

MR ZAAR If you cant tell me that in good

conscious and just call me and say to ne, Mark, |

120



10

11

12

13

14

15

16

17

18

19

20

21

22

read it and that's how | understood it, 1'll pay

you. That's all I'masking at this point. 1'll pay
you because I aman idiot then. | did not
understand that fromthe last nmeeting. | was very

careful in how !l said things, and careful in how

asked things and that is not how they're com ng out

ri ght now.

But if you both can | ook at that and
you both can tell me that, | will sign anything you
get to ne in the next few days. That's all | ask

review themand call me back, is that fair enough?

And you'll get all your releases, and that's fine.
I can afford to pay it. |1'magetting bent over the
barrel. You're playing ganes with words, hiding

theminto the contract and the rel ease agreenent,
just to bill me through a back door. Go ahead, you
win. Send nme the papers.

JUDGE RILEY: Al right --

MR. ZAAR. Read themand call ne and tell ne you
both think that that's what the |ast meeting was
about and I will just sit there and smile and sign

your docunents.
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JUDGE RILEY: Al right, gentlenen, let's --

M. Huttenhower, do you have anything further to add
to this with regard to Aneritech's position?

MR HUTTENHOANER: At this point I'mnot sure
whet her M. Zaar wants us. He seens to want Edison
to proceed regardl ess.

MR, ZAAR  You know what, people --

MR HUTTENHONER: |'mnot sure if he wants us to
proceed or not.

MR ZAAR -- | would like both attorneys to
proceed. | would Iike both docunents sent to ne.
The only thing that | ask is both attorneys | ook at
the transcripts fromthe | ast neeting, which should
take about 15 minutes, read themand see if that is
what was decided at the last nmeeting. |If that's
truly what was agreed upon at the last neeting, I
woul d just |ike a phone call saying that, W' ve
reviewed it, that's how we understood it. And
want you to call nme and say that to ne in person and
I"I'l sign the docunents.

" masking for 15 mnutes of your

attorney's tine. |'ve already wasted 45 m nutes of
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your time today. W can put it to bed in 15 nore
mnutes. |I'Il pay it. [I'Il pay the $2,000. You
win. You all win. | just want you both read it and
tell me that that's how you understood it fromthe

| ast neeting.

JUDGE RILEY: Well, do you know that it's going
to cost the full $2,000?

MR ZAAR It doesn't matter. |If it does, I'm
still willing to pay up to that. And by now when we
add the other 500, it probably will. 1t probably
was bef ore.

| just -- if you read the docunents
fromthe | ast nmeeting and could honestly tell ne
that that's what was decided, | wll sign everything
that's in ny possession as it is, with the not to
exceed 2,000, with everything the way you want it
and we're done. | just would like the decency of a
phone call and I want you guys to tell me straight

up that that's how |l should have understood it from

the I ast neeting, because | don't think you'll be
abl e to when you read those transcripts. |If you
can, fine. |If you can't, 1'd like the contract
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changed to reflect that.

JUDGE RILEY: kay. One of the things | want to
know, M. Zaar, do you have a contract with
Aneritech at this tine --

MR ZAAR  Yes.

JUDGE RILEY: -- to do any of this work?

MR ZAAR  Yes.

JUDGE RILEY: Now, does that --

MR ZAAR: | haven't signed a release with
Ameritech nor have | signed a rel ease with ConEd.

JUDCGE RILEY: Does the contract you have with
Amreritech, does that say that they're going to pass
that cost along to you, that is going to be billed
from ConEd?

MR ZAAR  Aneritech's contract states, let ne
find it here -- you know, right now !l don't have it
in front of ne.

Jim do you, by any chance, have a
copy of the one that was faxed back and signed?

MR HUTTENHONER: Let's see, going by the dates
of what | have, this one says, Relocate joint pole

at the address. Aneritech will be responsible for
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transferring cable TV s facilities to new joint
pole. Aneritech will remove the old pole once al
facilities have been vacated. Commonweal th Edi son
is responsible for placing new joint pole. By
signing this agreenent, customer agrees to be billed
actual charges up to and not to exceed 2000.

Custoner will prepay a thousand. Customer will then
be billed actual charges upon conpletion. Customner
wi Il pay balance or issued a refund. This tota

bill will not exceed 2, 000.

MR ZAAR Right, that's what | signed.

JUDCGE RILEY: So it doesn't specifically address
the issue of any charges that are submtted from
ConEd to Areritech and Areritech to the Conpl ai nant,
is that correct? | mean, the contract does not
specifically address that.

MR, HUTTENHOAER: No, | suppose it would be
enconpassed in the phrase "actual charges.”

JUDGE RILEY: Right.

Wll, | don't know if the parties can
iron this out thenselves or not. W' ve reached an

i npasse here --
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MR ZAAR | nean, it's ironed out. It is
ironed out. All's | want is, | would like both
|l awyers to review the last one. If you can tell nme
straight up that this, what |'m paying for right now
is what was agreed on the | ast neeting, ['Il sign
it, and that's it. Just be honest with ne. If you
can tell me it's not what happened the |ast neeting,
we changed our positions, be honest with me, 1|']
still signit. | just feel like this is not what
was di scussed at the |ast neeting.

JUDGE RILEY: Al right.

MR ZAAR. You win. You all win. You all get
your noney. You're all done with nme. |'m signing
it. | just want you guys to have a little distrixes
of conscious and look at it and see if that's what |

was told a week ago, because | don't believe that' s

what | was.
JUDGE RILEY: Gkay. | don't knowif Counsel is
going to be willing to do that. | don't know where

they're going to go fromhere
MR HAZLITT: | don't think the transcript is

ready, yet, in any event.
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MR ZAAR. At this point | can wait.

You know, it doesn't matter. [|I'm
going to end up paying it. Go ahead and sign it.
Forget it. You guys win. |'mdone with you. Send
it all tome, I'lIl signit. 1'lIl send al | the
rel eases. And, you know, go ahead, be happy you
beat me on this. I'mfine with it. Let's be
putting it to bed. I'mwasting nore tine. [|'m
going to get nowhere with you.

JUDGE RILEY: Well, fromny standpoint --
MR ZAAR  Again, we're done.

JUDGE RILEY: Are you absolutely certain of

t hat ?

MR ZAAR |'m positive. W're done. Please
send me the copies -- the Fed-Ex copy | have, Valter
Hazlitt, 1'lIl signit. Ameritech hasn't asked nme to
sign any other docunents. As far as | know, I'm

okay with you guys, is that correct, Jin®

MR, HUTTENHOAER:  Assum ng we have been able
to -- if we had left this conference all happy, |
probably woul d asked that you sign sonme sort of

stipulation to dismss the conplaint.
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MR ZAAR Fine. 1'Ill signit.

' m not upset

with you. |'mjust

upset with the way the circle cones around and

still end up paying for it after three nonths of

fighting it. So you know what, it's all over. It's

not worth any nore of ny tine.

It's not worth any

more of your time. |It's not even worth any nore of
the Examner's tine. W're done. 1'Il sign your
docunment. [I'Il Fed-Ex the one back from Contd

tonorrow because it's at ny house.

fax or Fed-Ex to ne the one fromAneritech, |'1l]

signit. [It's over.

If you want to

The attorneys aren't willing to | ook

at what said before and what was said before and see

if there was a possible error on their part, fine,
you guys win. |Is that good by everybody?

JUDGE RILEY: M. Hazlitt?

MR HAZLITT: | don't know what response we'r

supposed to have.

e

MR. ZAAR: The only response | want is, sign the

agreenments and the work wll

f ashi on.

proceed in a timely
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["msorry |I'mshow ng ny disgust, but

that's what it is. And I'mwlling to pay it. [I'm
willing tosignit. I'mwlling to abide by it, and
you'l'l have it on the record.

JUDGE RILEY: Was that charge part of the
agreenment |last -- at the |ast session, because
don't specifically recall one way or the other?

MR JACOBS: | honestly don't think it was
speci fically discussed.

JUDGE RI LEY: Ckay.

MR. ZAAR. Because | said specifically, ConEd is
responsi ble entirely for the new pol e and Contd
said, Yes, we are. And if you can't find that in
the record, then I'msorry |I'm m sspeaking ri ght
now. And you know what, for $500 | don't want it to
go anot her week, another nonth.

JUDGE RILEY: But how does ConEd maki ng t hat
remark obviate that charge? | nmean, how -- | nean
what's the connection?

MR. ZAAR Because if they're entirely
responsible for it, they shouldn't be billing

Aneritech.
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JUDGE RILEY: But that's their business with
Aneritech. W' ve been over this. Watever their
contracts and agreenents are with Areritech is
strictly between ConEd and Aneritech

Your issue, M. Zaar, is whether or
not Aneritech should pass that cost along to you
It's not ConEd, it's Ameritech

MR ZAAR (kay. Well, if that's the way it is,
that's the way it is. The way | see it is, | paid
ConEd to move the entire pole. \What they shoul d be
doing is paying half of that cost back to Aneritech
for their share

MR JACOBS: You know that's -- this is Bob
Jacobs, again. You know, that's not really a fair
representation of this, because, you know, we had
costs exceedi ng $3200 on this.

MR ZAAR. And like |I said, | appreciate
everything you' ve done. I'mfine with it. Let's
just leave it.

JUDGE RILEY: M. Jacobs, finish your remarks.

MR, JACOBS: Sure. Thank you.

And we deci ded, as a custoner
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acconodation, to substantially reduce our charges.
We elected to do this as if we were relocating the
pole. In other words, pulling the pole up and
setting it in a different position, which we really
can't do. But that's the way we elected to bill you
to substantially reduce the charges for you. So we
are putting in a new pole for nothing, really. And
we are not billing you for Areritech to renove the
pole. W are not billing you for us to put in a new
anchor nor for Ameritech to renove an ol d anchor.
We have substantially reduced our charges here in an
acconmobdation to you
And it says very clearly in our

agreenment that you signed with us, that there may be
charges with other utilities that are not reflect ed
on this statenent here. Now, | don't know how rmuch
more clear we can be from our position

MR ZAAR. And |I've already stated that as a | ay
person, if it would have said half of the charges,
woul d have understood it a lot nore clearly. I'm
saying, I'mignorant to these things. |'m not

sophi sti cated enough to understand them So |'ve
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|l ost ny argument. My argunent was evidently
i nval i d.

So pl ease proceed. Please send ne the
release, if Anmeritech needs one. The one from ConEd

will be copied and Fed-Ex back to you and pl ease

finish the proceeding. Because | can't -- you've
worn me down. | cannot go on any further wit h this.
JUDGE RILEY: | think the parties in the three

status sessions that we've had have nade a very
clear record as to what their positions are. |If
there's dissatisfaction, there's dissatisfaction

| want you to get your cal endars out.
I"mnot going to set another status in this matter
Either | amgoing to get a stipulation and a notion
to dismss fromthe parties that everything has been
taken care of or else we are going to go to hearing.
And 1'mgoing to set this matter for August 29 at
10:00 a.m If | don't have a stipulation and notion
to dismss, then | expect the parties to all be here
and we will go to hearing on the evidence.

Is there any problemwi th the 29th?

MR. HAZLITT: This is Walter Hazlitt. There is
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no problemfor ne.
JUDGE RILEY: M. Huttenhower?
MR, HUTTENHOAER: M cal endar is clear that day.
JUDGE RILEY: M. Zaar?
MR ZAAR:. No problem
JUDGE RILEY: Al right. So work it out one way
or the other or | expect to see all of you here on
August 29 at 10:00 a.m and we will proceed to
heari ng.
Thank you very mnuch.
MR, ZAAR:  Thank you.
MR HAZLITT: Thank you.
MR, HUTTENHOAER:  Thank you.
(Wher eupon, the matter
was continued to

August 29, 2001.)
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